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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
 

SESSIONS CASE NO.  :-   370 OF 2017 
             (Under Section 366-A of the IPC, arising  
                                                             out of GR   Case No 3891 of 2016) 
 

Present     :-  Sri Ashok Kumar Borah, AJS 
      Sessions Judge,  

Sonitpur, Tezpur. 
 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  Sri Bibya Jyoti Borah, 
      S/o Sri Ruhiteswar Borah, 
      Vill- Gamani, Balipara, 
      P.S. – Chariduar, 
      Dist- Sonitpur. 
 
Date of framing charge  :- 22-02-2018. 
 
Date of Recording Evidence   :-  25-08-2018, 11-05-2018 & 15-05-3018. 
 
Date of examination of accused u/s  :-  15-05-3018. 
313 of Cr.P.C. 
 
Date of Argument    :-  15-05-3018. 
 
Date of Judgment    :-  15-05-2018. 
 
Counsel of the Prosecution  :-  Mr Munindra Ch Baruah,  
      Public Proecutor, 
      Sonitpur. 
 
Counsel for Accused   :-  Mr K Sharma, Learned Advocate.   
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J U D G M E N T 

 

1.   In this case accused Dibya Jyoti Borah is put for trial for the allegation 

of charge under Section 366 of the IPC. 

 

2.   The factual matrix according to the FIR in brief is that the victim Miss 

“X” is my niece and she used to stay in the house of complainant for her education 

as her parents are works outside of Assam. On or about 1.00 PM of 14-22-2016 his 

said niece went to the house of one of his neighbour by riding her bicycle and during 

that time accused kidnapped his niece from the road with a vehicle. Hence, this 

prosecution case.  

 

3.    The ejahar was filed by the complainant Sri Tapan Hazarika before the 

OC, Thelamara PS on 14-11-2016.  

 

4.   On receipt of the ejahar, OC, Thelamara Police Station registered the 

case vide Thelamara Police Station Case No 114/16 under Section 366-A/34 of IPC. 

After completion of investigation, O/C, Thelamara Police Station sent up the case 

against the accused Dibya Jyoti Borah under Section 366 of IPC for trial.   

 

5.   On being appeared the accused before this Court, after hearing both 

the parties, charge framed under Section 366 of IPC. Particulars of the charge was 

read over, explained to the accused to which he pleaded not guilty and claimed to be 

tried.  

 

6.   To substantiate the case, prosecution examined as many as seven 

witnesses which include informant and victim. After examination of the said 

complainant and victim, learned Counsel for the accused submitted to close the 

evidence on the ground that statement of the complainant and victim no way reveals 

any materials against the accused. So, it would be futile to examine the other 

witnesses. Learned PP also conceded.  

 

7.     A close scrutiny of the statement of complainant and victim, it 

appears that neither the complainant nor the victim reveals any incriminating 

material against the accused as to the alleged offence. Therefore, prosecution 
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case would not develop, even if examine the other prosecution witnesses. 

Speedy trial is the right of the accused person. Considering this all, prosecution 

evidence is closed.    

 

8.   Accused is examined under Section 313 CrPC and the evidence 

appears against the accused person and the allegations made against the accused 

are put before him for his explanation where he denied the allegations and declined 

to give defence evidence.  

 

9.   I have also heard argument put forward by the learned Counsel for 

both the sides.  

 

10.   The point for decision in this case is that –  

 

(1) “Whether on or about 1.00 PM of  14-11-2016 
at Niz-Borgaon under Thelamara PS, accused 
kidnapped (abduct) Miss “X” with intent (or 
knowing it to be likely) that she might be 
compelled to marry you against her will or in order 
( or knowing it to be likely) that she might be 
force9 or seduced) to illicit intercourse with you 
and thereby committed an offence punishable 
under Section 366  of the IPC? 

 

Reasons, Decisions and reason for decision: 

 

11.   To arrive at the judicial decision, let me appreciate the evidence on 

record. 

 

12.    PW 1- Smti Dipa Hazarika deposed that the complainant Tapan 

Hazarika is my husband. She knows accused Dibyajhoti Bora. The incident took place 

on or about 1 ½ years ago, that was took place in the year 2016 at about 1/1.30 

PM. Victim Sonam Devi is her niece. At the relevant time her said niece was with her 

as the said niece has been with us from her childhood. She also studied from out 

house. At the relevant time, Sonam went to her grandmother‟s house which is about 

½ km from her house. But, she did not return home. We vigorously search her. Then 

some of our villagers told her that accused Dibyajyoti has kidnapped her niece. She 

came to know that she was at Guwahati. As her parents who are resides outside told 
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her when she ring to them that to take the help of police. Then her husband Tapan 

Hazarika filed written ejahar before the police station. Thereafter, in the next day 

police recovered her niece and took custody of her niece to her. Her niece Sonam 

reported her that accused has taken her while she went to her grandmother‟s house. 

At the time of incident, she is 16 years old.  

   During cross-examination, she stated that she has not seen the 

incident personally. Even she do not know that the incident took place at about 

1/1.30 PM. She has not seen any age certificate of the victim. She has stated that 

the victim was 16 years only on guess. When she meet the victim girl after her 

recovery, then she asked about the incident, then she told her that the accused 

person did not take her forcefully, rather, she at her own will go with the accused.   

 

13.    PW2-Smti Purnima Das deposed that she knows the accused present 

in the dock. She also knows the Complainant Tapan Hazarika and victim Sonam Devi. 

Sonam Devi used to live in the house of complainant Tapan Hazarika from her 

childhood. The incident took place about 1½ years ago. On the day of incident, at 

about 12 noon, victim went to her grandmother‟s house. Then, on the way, accused 

kidnapped the victim Sonam Devi with the help of car. At that time Tapan Hazarika 

was in his home and accordingly, he filed the ejahar before police station and police 

recovered the victim girl from Gamani(Balipara). At the relevant time, she was about 

16 years old.   

  During cross-examination he stated that she has not seen the incident 

personally. Therefore, actually what happened she cannot say. She has not seen any 

age certificate of the victim. She has stated that the victim was 16 years only on 

guess. She has not enquired the victim after her recovery. So, she cannot say if she 

willingly went with the accused.   

 

14.   PW3- Dr Amarjit Kour who is medical officer stated that on 21-11-16, 

she was posted at as Emergency Medical Officer at Kanaklata Civil Hospital, Tezpur. 

On that day, in reference to Thelamara Police Station PS case No 114/16 under 

Section 366-A/34 of IPC, she has examined one patient(victim) namely Sonam Devi 

D/o Sri Indra Prasad Sarmah of vill- Komarpothar, C/o Sri Tapan Hazarika, S/o Sri 

Kamal Hazarika of Borgaon under Thelamara PS on being escorted and identified by 

WPC/02 Ainub Begum. She has examined the victim on 21-11-2016 at 3.00 PM in 

the emergency Section of KCH, Tezpur vide hospital registration No 20346/E/16.  
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Investigation advised: 

1. X-ray of wrist joint, elbow joint and iliac crest for determination of age.  

 

Reports: 

a) Union of the Epiphysis of the lower ends of radius & ulna are completed. 

b) All epiphysis of the bones around the elbow joint have fused.  

c) Epiphysis of the iliac crest has appeared.  

(X-ray done at AXCAL. Patient I/D No AXC-3244, by Dr.PK Barman, 

Radiologist) 

Opinion:  

1. Age of the person under investigation appears to be over 18 years. .  

Enclosure:  

1. Police requisition, 

2. Hospital registration card. . 

3. X-ray plates and report.  

   Ext.1 is the medical report and Ext.1(1) is her signatures. Ext. 2 X-ray 

report with plates and Ext. 2(1) is the signature of Dr PK Borman, Radiologist, which 

she knows on official communication.  

 

15.   PW4 – Sri Atul Koch deposed that he knows accused Dibyajyoti Borah. 

The incident took place during the time of „Raas‟ festival in the year 2016. During 

that time he used to drive his own vehicle. Accused Dibyajyoti Borah wants to marry 

the victim girl i.e. the daughter of complainant Tapan Hazarika. As the daughter of 

the complainant did not attain the marriageable age, so, the guardian refused to give 

him marriage. Then, accused kidnapped the victim. Thereafter, police recovered the 

victim from the house of the accused. During that time, the complainant the 

guardian of the victim hired his vehicle for taking the victim to the police station.  

   In cross-examination he admitted that he does not have any personal 

knowledge about the incident. He does not know whether the victim girl went to the 

house of accused at her own will or not. He knows accused, but, he does not know 

his name. It is only when he received the summons, then, he came to know that the 

accused is Dibyajyoti Borah. 

 

16.   PW5- Sri Tapan Kr Hazarika, the complainant of this case deposed that 

he knows accused. Victim is his niece. At the relevant time, she has appeared in 1st 



P a g e  | 6 

 

 

year of HS. She is aged about 16/17 years. The mother of the victim is the sister of 

his wife. Her father is alive and he lives at Delhi. So, the victim used to reside at his 

house. The incident took place in the month of November, 2016. To enjoy Rash, he 

came from Bangalore. On the day of incident victim went to her grandmother‟s 

house in her bicycle. But, she did not return. So, they vigorously searched the victim 

girl and went to her School. In the field of the school she came to know that after 

leaving her cycle in the school she went in a vehicle and came to know from one 

person of her village that accused and victim came to the house of accused in the 

evening time. Then, according to the advice of police, they went to the house of 

accused recovered the victim from the house of accused. He has lodged the ejahar 

after missing of the victim. Ext.3 is the ejahar and Ext. 3(1) is his signature. After 

recovery of the victim her statement was recorded by police and she was examined 

medically, then her statement was recorded by the Magistrate. Thereafter, the victim 

was given custody to her mother.  

  In cross-examination, he stated that he has not seen the incident 

himself. Ejahar was  

 

17.   PW6 – Smti Runmoni Borah Sarmah, the mother of the victim stated 

that at the relevant time her daughter was aged about 17 years old. At the relevant 

time her daughter used to reside at her sister Dipa Hazarika‟s house at BOrgaon as 

she used to reside at Delhi. At the relevant time she was at Delhi. Her sister Dipa 

informed her that her victim daughter was missing. She asked her sister to search 

her daughter. After three days, they arrived at Borgaon. The girl was recovered from 

the house of accused Dibya Jyoti by police. They met the victim girl at the police 

station and she was handed over to them.  

   In cross-examination she stated that she cannot say whether the 

accused took the victim girl forcefully or not.              

 

18.    PW7 – Miss “X” the victim of this case deposed before the Court that 

she knows accused Dibyajyoti Borah. The incident took place about two years ago. 

At that time, she was at Borgaon of Thelamara in the house of her aunti(jethai) 

Deepa Hazarika. At that time she was a student of Class-XI. On the relevant day at 

about 12 O‟clock, she at her own will eloped with the accused to his house situated 

at Gamani, Balipara. As her uncle and aunti did not find her, so, her uncle lodged the 

case before the police station. Police along with her uncle recovered us from the 
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house of accused. Thereafter, she has been examined medically by doctor. Her 

statement also recorded by police and police also took me to the Court for recording 

her statement under Section 164 CrPC. Ext.4  is the said statement recorded under 

Section 164 CrPC and Ext. 4(1) is her signature.  

  In cross-examination she admitted that on the relevant day, she called 

Dibyajyoti over phone. Accused never took her forcefully. She, at her own will went 

with the accused.   

 

19.    These much is the prosecution evidence.  

 

20.   The accused is charged under Section 366-A of IPC, therefore, it 

would be better to look into what is the requirements of evidence to prove the 

charge under Section 366-A of IPC. 

 

21.   To brought the charge under Section 366 of IPC, prosecution must 

proved that –  

“(i) kidnapping by the accused or abduction by 
him; 
(ii) that the person so kidnapped or abducted is 
a woman; 
(iii) that the accused then intended, or know 
that it was likely, 
(a) That such woman might or would be 
compelled to marry a person against her will, or 
(b) That she might or would be forced or 
seduced to illicit intercourse.” 

 

22.   The law is well settled that the most important witness in an 

abduction case generally the abducted woman/girl herself and where she is not 

forthcoming, and the other witnesses are not of a very reliable type, the prosecution 

evidence must be carefully scrutinized and weighed.  

 

23.   Herein this case, the victim clearly stated that she went with the 

accused at her own will. At that time, she was at Borgaon of Thelamara in the house 

of her aunti(jethai) Deepa Hazarika. At that time she was a student of Class-XI. On 

the relevant day at about 12 O‟clock, she at her own will eloped with the accused to 

his house situated at Gamani, Balipara. As her uncle and aunti did not find her, so, 

her uncle lodged the case before the police station. Police along with her uncle 
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recovered us from the house of accused. Thereafter, she has been examined 

medically by doctor. Her statement also recorded by police and police also took me 

to the Court for recording her statement under Section 164 CrPC. Ext.4  is the said 

statement recorded under Section 164 CrPC and Ext. 4(1) is her signature. In cross-

examination also she admitted that on the relevant day, she called Dibyajyoti over 

phone. Accused never took her forcefully. She, at her own will went with the 

accused. The complainant, who is the legal guardian of the victim in whose house, 

the victim resided at the relevant time also stated nothing implicating the accused to 

be involved in the alleged offence. He stated that on the day of incident victim went 

to her grandmother‟s house in her bicycle. But, she did not return. So, they 

vigorously searched the victim girl and went to her School. In the field of the school 

she came to know that after leaving her cycle in the school she went in a vehicle and 

came to know from one person of her village that accused and victim came to the 

house of accused in the evening time. Then, according to the advice of police, they 

went to the house of accused recovered the victim from the house of accused. He 

has lodged the ejahar after missing of the victim. Ext.3 is the ejahar and Ext. 3(1) is 

his signature. Moreover, in his cross-examination he admitted that he has not seen 

the incident himself and after recovery of the victim, the victim told him that she at 

her own will went with the accused. Accused did not forcefully take her.  

 

24.   Other witnesses i.e. the PW1,2,4 & 7 also not stated anything 

implicating the accused to be involved in the alleged offence. From their statement is 

appears that they have no knowledge if the victim went with the accused at her own 

will or not. The remaining PW i.e. the PW3, the medical officer who examined the 

victim opined that at the time of examination, the victim was over 18 years, i.e. she 

is major girl. Therefore, from the above discussion, it appears that no any 

ingredients of the alleged charge are proved by the prosecution.  

 

24.    In considering the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove the case against the accused beyond any reasonable 

doubt. Hence, accused Sri Dibya Jyoti Borah is acquitted and set him at liberty 

forthwith.   
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25.   The liability of the bailor is hereby discharged.  

 

26.   Send back the GR Case Record being No 2470/16 to the learned 

committal Court along with a copy of this order.  

 

   Given under my Hand and Seal of this Court on this the 15th day of 

May, 2018.  

 

  
(A. K. Borah) 

                   Sessions Judge, 
                                  Sonitpur,Tezpur. 
 
Dictated and corrected by me. 
 
  
     (A. K. Borah) 
     Sessions Judge,                     
             Sonitpur,Tezpur. 
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A P P E N D I X 
 
 
 
 
 

Witnesses examined by the prosecution: 
 
 
1.PW1 – Smti Dipa Hazarika, 
2.PW2 – Smti Purnima Devi, 
3.PW3 – Dr Amarjit Kour, MO, 
4.PW4 – Sri Atul Kock, 
5.PW5 – Sri Tapan Hazarika, Complainant, 
6.PW6 – Smti Runmoni Borah Sarmah, 
7.PW7 – Miss “X”(victim). 
 
 
Documents exhibited by the prosecution: 
 
 

1. Ext. 1  : Medical report, 
2. Ext. 2  : X-ray report with plate, 
3. Ext. 3  : Ejahar,  
4. Ext. 4  : Statement of the victim recorded under Section 164 CrPC. 

 

 

 

 

 

 
                                                                                 (A. K. Borah) 
                                          Sessions  Judge,                   
                                Sonitpur,Tezpur. 
  

 

 

 

 

 

 

 

 

 


